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REMARKS 

The present Amendment is in response to the Examiner' s Office Action mailed July 26, 
2007. Claim 20 is amended. Claims 1-29 remain pending. 

Reconsideration of the application is respectfully requested in view of the above 
amendments to the claims and the following remarks. For the Examiner's convenience and 
reference, Applicant's remarks are presented in the order in which the corresponding issues were 
raised in the Office Action. 

I. General Considerations 

Applicant notes that the remarks presented herein have been made merely to clarify the 
claimed embodiments from elements purported by the Examiner to be taught by the cited 
reference. Such remarks, or a lack of remarks, are not intended to constitute, and should not be 
construed as, an acquiescence, on the part of the Applicant: as to the purported teachings or 
prior art status of the cited references; as to the characterization of the cited references advanced 
by the Examiner; or as to any other assertions, allegations or characterizations made by the 
Examiner at any time in this case. Applicant reserves the right to challenge the purported 
teaching and prior art status of the cited references at any appropriate time. 

In addition, the remarks herein do not constitute, nor are they intended to be, an 
exhaustive enumeration of the distinctions between any cited references and the claimed 
invention. Rather, the distinctions identified and discussed herein are presented solely by way of 
example. Consistent with the foregoing, the discussion herein is not intended, and should not be 
construed, to prejudice or foreclose contemporaneous or future consideration, by the Applicant, 
of additional or alternative distinctions between the claims of the present application and the 
references cited by the Examiner, and/or the merits of additional or alternative arguments. 

II. PRIOR ART REJECTIONS 

A. Rejection Under 35 U.S.C. § 102(e) 

In the Office Action, the Examiner rejected claim 1 under 35 U.S.C. § 102(e) as being 
anticipated by U.S. Patent Publication No. 2002/0129379 to Levinson et al. ("Levinson"). 
Applicant respectfully traverse the rejection. 

Applicant respectfully notes that a claim is anticipated under 35 U.S.C. § 102(e) only if each 
and every element as set forth in the claim is found, either expressly or inherently described, in a 
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single prior art reference. Further, the identical invention must be shown in as complete detail as is 
contained in the claim and the elements must be arranged as required by the claim. See MPEP 
§2131. 

The Examiner referenced a circuit in Figure 16 of Levinson for all but one limitation of 
claim 1 — the "digital processing circuitry." See Office Action, pp. 2 and 3. The "digital 
processing circuitry" was alleged to be part of a separate circuit shown in Figure 7 of Levinson. 
See id. However, Figures 7 and 16 depict different circuits. Figure 7, for example, depicts "a 
single RF channel transmitter" and Figure 16 depicts a "subtree return link transmitter." See 
Levinson at paragraphs 38 and 47. Thus, the elements allegedly disclosed in Levinson are not 
arranged as required by the claim and the standard for anticipation under 35 U.S.C. § 102(e) has 
not been met. Applicant thus submits that the rejection of claim 1 should be withdrawn. 

B. Rejection Under 35 U.S.C. § 103 

The Examiner rejected claims 17, 20, and 27 under 35 U.S.C. § 103 as being 
unpatentable over Levinson in view of Bianu (U.S. Patent No. 6,757,910); and rejected claims 
2-16, 18, 19, 28, and 29 under 35 U.S.C. § 103 as being unpatentable over Levinson in view of 
Wala (U.S. Patent No. 6,836,660). 

Applicant traverses each rejection on the grounds that Levinson is not within the scope of 
what may be considered as "prior art" relative to the present invention. Levinson qualifies as a 
prior art reference only under 35 U.S.C. § 102(e). Furthermore, the subject matter described in 
Levinson and the claimed invention were, at the time the invention was made, owned by the 
same person (i.e., Finisar Corporation) or subject to an obligation of assignment to the same 
person. Therefore, in accordance with 35 U.S.C. § 103(c), the subject matter described in 
Levinson "shall not preclude patentability." 

Because the rejections of claims 2-20 and 27-29 improperly relied on Levinson as prior 
art, Applicant respectfully submits that the rejections under 35 U.S.C. § 103(a) of each claim 
should be withdrawn. 
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CONCLUSION 

In view of the foregoing, Applicant believes the claims as amended are in allowable 
form. In the event that the Examiner finds remaining impediment to a prompt allowance of this 
application that may be clarified through a telephone interview, or which may be overcome by an 
Examiner's Amendment, the Examiner is requested to contact the undersigned attorney. 

Dated this _24 day of January . 2008. 

Respectfully submitted, 

/Eric L. Maschoff/Reg. No. 36,596 

ERIC L. MASCHOFF 
Registration No. 36,596 
Attorney for Applicant 
Customer No. 022913 
Telephone: (801) 533-9800 
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